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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 7947. 


LEE WON SING, Appellant, 
v. 

JOHN F. COTTONE, Agent of the State of New York. 


BRIEF FOR APPELLANT. 


STATEMENT. 

This is an appeal from the order of the District Court of 
the United States for the District of Columbia, discharging 
writ of habeas corpus, in cause No. 2149, dismissing appelj 
lant’s petition and remanding appellant to the custody of 
the appellee. The appellant pending appeal to this Court 
has been released on bond (Ap. 11). The Findings of Fad; 
and Conclusions of Law of the Court are to be found on 
pages 7 and S of the Appendix. 

Jurisdiction is conferred on this Court by Title 18, Sec¬ 
tion 26, District of Columbia Code. 

The order appealed from was signed by the Justice of 
the District Court after hearing on habeas corpus proceed- 
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ings testing the legality of an order previously signed by i 
the Chief Justice of the District Court of the United States i 
for the District of Columbia committing the appellant to 
the custody of the appellee for extradition to the State of 
New York. The requisition papers submitted at the hear¬ 
ing before the Chief Justice and again resubmitted before I 
the Associate Justice in the habeas corpus hearing, con- i 
tained an alleged indictment purporting to charge the ap¬ 
pellant with violation of the narcotic laws of the State of i 
New York. As pointed out in the narrative statement be¬ 
ginning on page 9 of the Appendix, the question was raised 
in both the extradition hearing and subsequently in the 
habeas corpus hearing as to the sufficiency of the requisi¬ 
tion papers, particularly because the indictment contained 
therein was merely certified to by the Clerk of the New 
York State Court and in both instances also, the question 
was raised as to the sufficiency of the showing on the sub¬ 
ject matter of fugitivity all in contemplation of Section 1 
and Section 2, Clause 2 of Article 4 of the Constitution of 
the United States and supplementary legislation as con- i 
tained in Section 662, Title 18 and Section 687, Title 28 of 
the United States Code. 

At the extradition hearing after the Chief Justice over¬ 
ruled appellant’s contention with reference to the sufficiency 
of the requisition papers, the only testimony offered was 
that of one police officer of the State of New York, the Ap¬ 
pellee herein. This officer testified in substance: that he. i 
saw the appellant in New’ York City on August 31, Septem¬ 
ber 5 and 6, 1940; thereupon proffer w’as made on behalf 
of the appellant to show by him and another witness that 
he was not in the State of New York on said dates w’here- ! 
upon the Chief Justice indicated that such testimony wrould 
make no difference and that he would order the appellant 
into the custody of the Agent of the State of New York i 
(App. pp. 9-10). ' 

At the habeas corpus hearing, the attention of the Asso¬ 
ciate Justice was first called to the question of the insuffici¬ 
ency of the requisition papers because the indictment was 
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not authenticated in compliance with Section 687, Title 28 
of the United States Code of Laws, and his attention was 
directed to the position of the Chief Justice in the extradi¬ 
tion hearing wherein it had been indicated that any testi¬ 
mony offered by the Appellant would not make any differ¬ 
ence in his determination of the question of fugitivitv. At 
this point the Assistant United States Attorney appearing 
on behalf of the appellee suggested to the Court that testi¬ 
mony should be taken de novo on the subject matter of 
fugitivitv (App. p. 10). 

The Appellant testified that on August 31, September 5 
and 6,1940, he was not in New York City and that after his 
visit to Washington, D. C., in the middle of August, he re¬ 
turned to New York City, and was there until March 1940 
when he again came to Washington for permanent resi¬ 
dence. 

Sam Hay Lee, a Chinaman, testified that he was a resi-j 
dent of the District of Columbia, and that on or about the[ 
15th of August, 1940, he had gone to New York City and 
remained there until August 25, 1940; that certain discus¬ 
sions were had at this time between him and the appellant 
as to the purchase of a laundry here in Washington and 
that both he and the appellant came to Washington on 
August 25, 1940; that to the witness’s knowledge, the ap¬ 
pellant remained here for nearly three weeks and then re¬ 
turned to New York because of his inability to accomplish 
the purchase of the laundry and that he did not see the peti¬ 
tioner again in Washington until March 1941. 

John F. Cottone, Appellee, then testified that he was a 
member of the New York City Police Department and that 
he had seen the appellant in front of premises 37 Mott 
Street, New York City, on August 31 and September 5 and 
6, 1940, and had observed the appellant and others in al¬ 
leged violations of the law; he testified that no effort was 
made to arrest the appellant on September 6, 1940, when 
others were arrested because of a wish to complete the in¬ 
vestigation ; his attention was then directed to the affidavit 
contained within the requisition papers and which had been 
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signed and sworn to by him (App. p. 6) wherein he had 
stated under oath “the reason why the fugitive was not 
arrested at the time of the commission of the crimes charged 
herein, is that while your deponent and his brother officers 
were engaged in arresting his accomplices, the fugitive 
made good his escape. ’ ’ 

After argument on both the question of the sufficiency of 
the requisition papers and the subject of fugitivity, the Dis¬ 
trict Justice took the matter under advisement, and then 
on April 28, 1941, said Justice orally announced that the 
prayers of the amended petition he would deny and ordered 
the petitioner into the custody of the Agent of the State of 
New York, to which pronouncement and also Findings of 
Fact and Conclusions of Law (App. pp. 7-8) exceptions 
were duly noted. 

CONSTITUTIONAL PROVISIONS AND STATUTES 

INVOLVED. 

Constitution, Article 4, Section 1. 

Constitution, Article 4, Section 2, Clause 2. 

United States Code, Title 18, Section 662. 

United States Code, Title 2S, Section 687-688. 

QUESTIONS INVOLVED. 

The Assignments of Error set forth at pages 12 and 13 
of the Appendix are 13 in number but for the purpose of 
the discussion in this brief may be consolidated into two 
questions as follows: 

1. Was the indictment contained in the requisition papers 
certified to only by the Clerk of Court and, therefore, not 
in conformance with Section 687, Title 28 of the United 
States Code sufficient in law? 

2. Was the testimony of the Agent of the State of New 
York so discredited by his own prior statement under oath 
as to in fact leave an absence of proof on the essential 
aspects of fugitivity? 
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SUMMARY OF ARGUMENT. 

The appellant contends that Section 687, Title 28 of tile 
United States Code is applicable to the proceedings herein 
involved and, therefore, that the indictment contained 
within the requisition papers should have been authenti¬ 
cated under what is generally referred to as a triple cer¬ 
tificate ; that is, a certification by the Clerk confirming th^t 
the copy with its requisition papers w T as a true copy of tljie 
original on file, a certification by the presiding Judge <|)f 
that Court that the Clerk is in fact the Clerk of that Court 
and the certification by the Clerk that the presiding Judge 
is in fact the presiding Judge of the particular Court. 

The appellant contends further that there is an irrecon¬ 
cilable conflict between the testimony of the officer on the 
stand in both the habeas corpus hearing and at the extradi¬ 
tion hearing and the sworn statement made for the purpose 
of obtaining the requisition from the Governor of the Stalje 
of New York, and that such leaves an absence of proof (jf 
fugitivity in the face of appellant’s testimony and that of 
another resident of the District of Columbia that he wras 
not in New York on the dates in question. 

ARGUMENT. 

I. 

Was the Indictment Contained in the Requisition Papeijs 
Certified to Only by the Clerk of Court and, Therefore, 
not in Conformance with Section 687, Title 28 of the 
United States Code Sufficient in Law? 

The question here presented is whether or not the indict¬ 
ment contained wfithin the requisition papers in order tD 
carry out the provisions of Article 4, Section 1 of the Con¬ 
stitution, should be authenticated in compliance with Sec¬ 
tion 687, Title 28 of the United States Code. 

Article 4, Section 1 of the Constitution reads as follows): 

“Full Faith and Credit shall be given in each State tj) 
the public Acts, Records, and judicial Proceedings ojf 
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every other State. And the Congress may by general 
Laws prescribe the Manner in which such Acts, Rec¬ 
ords and Proceedings shall be proved, and the Effect 
thereof.” 

Section 687, Title 28 of the United States Code reads as 
follows: 

“Authentication of legislative, acts; proof of judicial 
proceedings of State. The acts of the legislature of 
any State or Territory, or of any country subject to the 
jurisdiction of the United States, shall be authenti¬ 
cated by having the seals of such State, Territory, or 
country affixed thereto. The records and judicial pro¬ 
ceedings of the courts of any State or Territory, or of 
any such country, shall be proved or admitted in any 
other court within the United States, by the attesta¬ 
tion of the clerk, and the seal of the court annexed, if 
there be a seal, together with a certificate of the judge, 
chief justice, or presiding magistrate, that the said 
attestation is in due form. And the said records and 
judicial proceedings, so authenticated, shall have such 
faith and credit given to them in every court within the 
United States as they have by law or usage in the 
courts of the State from which they are taken. (R. S. 
Section 905.) ” 

Section 688, Title 28 of the United States Code, reads as 
follows: 

“Proofs of records in offices not pertaining to courts. 
All records and exemplifications of books, which may 
be kept in any public office of any State or Territory, 
or of any country subject to the jurisdiction of the 
United States, not appertaining to a court, shall be 
proved or admitted in any court or office in any other 
State or Territory, or in anv such country, bv the at- 
testation of the keeper of the said records or books, and 
the seal of his office annexed, if there be a seal, to¬ 
gether with a certificate of the presiding justice of the 
court of the county, parish, or district in which such 
office may be kept, or of the governor, or secretary of 
state, the chancellor or keeper of the great seal, of the 
State, or Territory, or country, that the said attesta¬ 
tion is in due form and by the proper officers. If the 
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said certificate is given by the presiding justice o i a 
court, it shall be further authenticated by the clerk or 
prothonotarv of the said court, who shall certify, under 
his hand and the seal of his office, that the said presid¬ 
ing justice is duly commissioned and qualified; or, if 
given by such governor, secretary, chancellor, or keeper 
of the great seal, it shall be under the great seal of the 
State, Territory, or country aforesaid in which it is 
made. And the said records and exemplifications, so 
authenticated, shall have such faith and credit given to 
them in every court and office within the United States 
as they have by law or usage in the courts or officers of 
the State, Territory, or country, as aforesaid, frpm 
which they are taken. (R. S. Section 906)” 

Article 4, Section 2, Clause 2 of the Constitution reajds 
as follows: 

“A person charged in any State with Treason, Felony, 
or other Crime, who shall fiee from Justice, and be 
found in another State, shall on Demand of the execu¬ 
tive Authority of the State from which he fled, be de¬ 
livered up to be removed to the State having Jurisdic¬ 
tion of the Crime.” 

Section 662 of Title 18 of the United States Code reads 
as follows: 

“Fugitives from State or Territory. Whenever the ex¬ 
ecutive authority of any State or Territory demands 
any person as a fugitive from justice, of the executive 
authority of any State or Territory to which such per¬ 
son has fled, and produces a copy of an indictment 
found or an affidavit made before a magistrate of any 
State or Territory, charging the person demanded with 
having committed treason, felony, or other crime, ebr- 
tified as authentic by the governor or chief magistrate 
of the State or Territory from whence the person I so 
charged has fled, it shall be the duty of the executive 
authority of the State or Territory to which such per¬ 
son has "fled to cause him to be arrested and secured, 
and to cause notice of the arrest to be given to the exec¬ 
utive authority making such demand, or to the agent 
of such authority appointed to receive the fugitive, and 
to cause the fugitive to be delivered to such agent when 
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he shall appear. If no such agent appears within six 
months from the time of the arrest, the prisoner may 
be discharged. All costs or expenses incurred in the 
apprehending, securing, and transmitting such fugitive 
to the State or Territory making such demand, shall be 
paid by such State or Territory. (B. S. Section 5278.) ” 

A study of the legislative history of Section 687, Title 28 
U. S. C., which was enacted May 26, 1790, 1 Stat. 122, as 
amended by Act of March 27,1804, 2 Stat. 299, has failed to 
disclose the availability of any debates or testimony that 
would be enlightening. 

It is to be borne in mind however, that this statute sup¬ 
plementary of the constitutional provision was enacted 
shortly after the formation of the Union and in the face of 
conditions that historically are well known to have existed. 
One of the many grievances of that period was the building 
up of unfounded charges against the citizens, in some in¬ 
stances, by the local representative of the Crown and in 
other instances, in the form of charges laid in England with 
no justification except to carry out a program of persecu¬ 
tion. 

This background of necessity must have been before the 
early Congress and given consideration at the time of the 
enactment of this particular section. 

It is the contention of the appellee that this particular 
Section has no applicability to extradition proceedings and 
that the only section to be considered is Section 662, Title 
18, U. S. C., and moreover, that Section 687, Title 28, 
U. S. C. is only to be considered in connection with the offer¬ 
ing of legislative or judicial documents before a Court or a 
Legislature and that the Chief Justice sitting as an execu¬ 
tive officer in an extradition proceeding is not a Court. 

Appellant respectfully submits that this contention on 
behalf of the appellee is not sound notwithstanding the fact 
that there is certain limited support therefor as disclosed 
by the following cases: 

Albright v. Clinger, (1921) 234 S. W. 57, 290 Mo. 83. 

State v. Curri, (1911) 56 So. 736, 2 Ala. App. 251. 
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This particular question has never been presented in this 
form to this Court but it is a well-known fact that prioj to 
this time it had been the definite view of the United States 
Attorney’s office for this District that Section 687, Title 28, 
U. S. C. had to be conformed with in extradition proceed¬ 
ings, and moreover,-that requisition papers had on many oc¬ 
casions been sent back for revision in compliance with shid 
action. 

In Ex parte Hart, 63, Fed. 249, (Ill.), the Court said:| 

“The claim that the act of the Governor of a State in 
issuing his warrant of removal is conclusive and tjiat 
the presumption is he had the necessary papers, duly 
authenticated, before him, when he acted, cannot be as¬ 
sented to. The act of the Governor can be reviewed, 
and, if he has not followed the directions and observed 
the conditions of the Constitution and laws of (the 
United States, pertinent to such matters, can be set 
aside as void.” 

In other words, there must be a compliance with the Con¬ 
stitution and the legislation supplementary thereof, in ad¬ 
dition to a proper certification by the Governor of the (de¬ 
manding State as required by Section 662, Title 18, U. S.j C. 

In this latter connection, it is interesting to note the c(ise 
of People ex rel. Merklin v. Enright, 217 N. Y. Suppl. 2^8, 
wherein the Appellate Court of the demanding jurisdiction 
involved in this case voiced a very definite view on the stijict 
conformance to federal statutes required and that notwith¬ 
standing the fact that in the particular case the indictment 
was certified to by the Clerk of Court and the presiding 
Justice in conformance with Section 667, Title 28, U. S. C. 

In the case of People ex rel. v. Meyering , 75 F. (2d) 7jl6, 
which reversed the decision of the Supreme Court of Illi¬ 
nois as reported under the same title in 356 Ill. 210, }90 
N. E. 261, it is pointed out that extradition proceedings <lre 
not creatures of State law, but are controlled by the Federal 
Constitution and Statutes and the following pertinent 
language is used: 
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“The alleged fugitive has a right not to be imprisoned 
or dealt with by the States in disregard of those safe¬ 
guards provided by the Constitution and Statutes of 
the United States.’’ 

In the case of Ex parte Stanley, 109 S. W. (2d) 1053, the 
following view is expressed by the Court: 

“If the executive of the demanding State desires to ex¬ 
tradite one who has fled to another State, he must do so 
in the manner provided by the Constitution of the 
United States and the laws enacted thereunder, relat¬ 
ing to fugitives from justice.’’ 

In Burgess, et al. v. State, 155 Atl. 158, 161 Md. 162, 
where effort was made to impeach a witness by showing an 
alleged record in the Police Court of the District of Co¬ 
lumbia, the Court stated: 

“This record is not certified in accordance with the Act 
of Congress (28 U. S. C. A. Section 687).’’ 

In the case of Ex parte Pfitzer, 28 Ind. 450, it is pointed 

out that a mere general authentication by the Governor of 

enclosed documents was not enough if there was a defici- 

encv in the documents. 

•» 

Again in the case of Comm. v. Heinz, 14 A. (2d) 877, it is 
pointed out that the Governor’s warrant is not conclusive 
and that evidence otherwise may be considered in deter- 
mining the sufficiency of the requisition. 

It is to be borne in mind in connection with the considera¬ 
tion of this subject matter that there has long been a dis¬ 
tinction as between the requirements in an extradition pro¬ 
ceeding and the requirements in a federal removal pro¬ 
ceeding. 

In the case of Turnbull v. Pay son, 95 U. S. 418, 24 L. Ed. 
437, it is pointed out that one federal jurisdiction will take 
judicial notice of the seal of another federal Court and this 
very pertinent language is used by the Court: 

“Art. IV, sec. 1, of the Constitution provides that full 
faith and credit shall be given in each State to the pub- 


11 


lie Acts, records, and judicial proceedings of ev^ry 
other State; and that Congress may, by general laws, 
prescribe the manner in which such records shall be 
proved, and the effect thereof. Congress has exercised 
that power, and provided in effect that they shall be 
authenticated by the attestation of the clerk under i;he 
seal of the court, with the certificate of the judge that 
the attestation is in due form. Bissell v. BriggsL 9 
Mass., 463; Bk. of U. S. v. Merch. Bk., 7 Gill., 415.” 

II. 

Was the Testimony of the Agent of the State of New York 
so Discredited by His Own Prior Statement Under 
Oath as to in Fact Leave an Absence of Proof on the 
Essential Aspects of Fugitivity? 

It is a fundamental fact that requires no citation of au¬ 
thority that one of the essential elements of proof in an ex¬ 
tradition hearing is with respect to fugitivity. 

It is respectfully submitted that the conflict between {he 
testimony of the Agent of the State of New York on the 
stand in the habeas corpus proceeding (App p. 11) and his 
sworn statement in the document presented to the Gover¬ 
nor of the State of New York (App. p. 6), of necessity de¬ 
stroys his testimony and presents the situation of no evi¬ 
dence having in fact been offered on the subject of fugi¬ 
tivity. 

In his statement on the stand (App. p. 11) he stated as 
follows: 

“* * * although arrest of certain other individuals was 
accomplished on the last date that no effort was made 
to arrest the petitioner because of a desire to complete 
the investigation; ” 

In his affidavit presented to the Governor for the purpose 
of persuading the Governor to issue requisition papers 
(App. p. 6), he stated under oath as follows: 

“The reason why the fugitive was not arrested at {he 
time of the commission of the crimes charged herein] is 
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that while your deponent and his brother officers were 
engaged in arresting his accomplices, the fugitive made 
good his escape.” 

Certainly if there ever was a situation in which the prin¬ 
ciple and doctrine of Fcdsus in Uno, Falsus in Omnibus 
should apply this is such a situation. 

It is generally true under the adjudicated cases that 
where an individual witness has deliberately falsified with 
reference to a particular phase of his testimony and con¬ 
cerning wffiich he could not reasonably be mistaken, that 
his testimony may be rejected in its entirety. In this in¬ 
stance, it would seem inevitable that his testimony must be 
rejected in its entirety because on the very important 
aspect involved there is presented the bona tides of the 
requisition in its entirety. 

In this connection, the attention of the Court is directed 
to the case of Hyatt v. New York, ex rel., Corkran 188 U. S. 
692, 47 L. Ed. 657 wherein it is pointed out that an extradi¬ 
tion warrant issued by the Governor of the State is but 
prima facie evidence sufficient to hold the accused; and it 
is open to him to show on habeas corpus by admissions or 
by other conclusive evidence, that the charge upon which 
his extradition is demanded assumes his absence from the 
demanding State at the time the crime was, if ever, com¬ 
mitted. 

In the light of the irreconcilable testimony on different 
occasions of the Agent of the State of New York, it is re¬ 
spectfully urged that in this case there is a practical ad¬ 
mission that the individual was not a fugitive and more¬ 
over, that under the testimony of the appellant and his 
corroborating witness, that he was absent from the State 
at the time the crime was, if ever, committed. 
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CONCLUSION. 

The premises considered, it is sincerely urged that the 
liberty of the appellant, a Chinaman, should not be taken 
from him except strictly in accordance with law and for the 
reasons stated, it is further urged that the appellant has 
been illegally restrained of his liberty in violation of Inis 
constitutional rights and in violation of the statutes of the 
United States. The judgment below, therefore, should be 
reversed. 


Respectfully submitted, 


William H. Collins, 

850 Shoreham Building, 
Washington, D. C., 

Attorney for Appellant . 
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APPENDIX TO BRIEF FOR APPELLANT. 


I. j 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLANT. 

9 Court of General Sessions 

County of New York 

The People of the State of New York 


—against— 

Young Wing, Poy Moy, Lee Sing alias Pink Cheeks 

Defendants 

The Grand Jury of the County of New York, by this in¬ 
dictment, accuse the defendants of the crime of Feloniously 
Selling a Narcotic Drug, committed as follows: 
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The defendants, in the County of New York, on or about 
August 31, 1940, peddled and sold to, and bartered and ex¬ 
changed with, one Chin Yuen a quantity of a narcotic drug, 
to wdt, a quantity of opium of an amount to the Grand Jury 
aforesaid unknown. 

Second Count: 

And the Grand Jury aforesaid, by this indictment, fur¬ 
ther accuse the said defendants of the crime of Unlawfully 
Possessing a Narcotic Drug, committed as follows: 

The said defendants, in the County of New York afore¬ 
said, on or about said August 31, 1940, possessed a quan¬ 
tity of a narcotic drug, to wit, a quantity of opium of an 
amount to the Grand Jury aforesaid unknown. 

Third Count: 

And the Grand Jury aforesaid, by this indictment, fur¬ 
ther accuse the said defendants of the crime of Feloniously 
Selling a Narcotic Drug, committed as follows: 

The said defendants, in the County of New York afore¬ 
said, on or about September 5, 1940, peddled and sold to, 
and bartered and exchanged with, one Gee Wah a quantity 
of a narcotic drug, to wit, a quantity of opium of an amount 
to the Grand Jurv aforesaid unknown. 

10 Fourth Count: 

And the Grand Jury aforesaid, by this indictment, fur¬ 
ther accuse the said defendants of the crime of Unlawfully 
Possessing a Narcotic Drug, committed as follows: 

The said defendants, in the County of New York afore¬ 
said, on or about said September 5,1940, possessed a quan¬ 
tity of a narcotic drug, to wit, a quantity of opium of an 
amount to the Grand Jury aforesaid unknowm. 

Fifth Count: 

And the Grand Jury aforesaid, by this indictment, fur¬ 
ther accuse the said defendants of the crime of Feloniously 
Selling a Narcotic Drug, committed as follows: 
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The said defendants, in the County of New York afore¬ 
said, on or about said September 5, 1940, peddled and so^d 
to, and bartered and exchange with, one Tom Sun Low a 
quantity of a narcotic drug, to wit, a quantity of opium of 
an amount to the Grand Jury aforesaid unknown. 

Sixth Count: 

And the Grand Jury aforesaid, by this indictment, fur¬ 
ther accuse the said defendants of the crime of Unlawfully 
Possessing a Narcotic Drug, committed as follows: 

The said defendants, in the County of New York afore¬ 
said, on or about said September 5,1940, possessed a quan¬ 
tity of a narcotic drug, to wit, a quantity of opium of an 
amount to the Grand Jury aforesaid unknown. 

Seventh Count: 

And the Grand Jury aforesaid, by this indictment, far¬ 
ther accuse the said defendants of the crime of Feloniously 
Selling a Narcotic Drug, committed as follows: 

The said defendants, in the County of New York afore¬ 
said, on or about September 6, 1940, peddled and sold to, 
and bartered and exchanged with, one Loo Hong a quanti ty 
of a narcotic drug, to wit, a quantity of opium of an amount 
to the Grand Jury aforesaid unknown. 

Eighth Count: 

And the Grand Jury aforesaid, by this indictment, fur¬ 
ther accuse the said defendants of the crime of Unlawfully 
Possessing a Narcotic Drug, committed as follows: 
11 The said defendants, in the County of New York 
aforesaid, on or about said September 6, 1940, pos¬ 
sessed a quantity of a narcotic drug, to wit, a quantity of 
opium of an amount to the Grand Jury aforesaid unknown. 

Ninth Count: 

And the Grand Jury aforesaid, by this indictment, fur¬ 
ther accuse the said defendants of the crime of Felonious! y 
Selling a Narcotic Drug, committed as follows: 
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The said defendants, in the County of New York afore¬ 
said, on or about said September 6, 1940, peddled and sold 
to, and bartered and exchanged with, one Raymond Mark a 
quantity of a narcotic drug, to wit, a quantity of opium of 
an amount to the Grand Jury aforesaid unknown. 

Tenth Count: 

And the Grand Jury aforesaid, by this indictment, fur¬ 
ther accuse the said defendants of the crime of Unlawfully 
Possessing a Narcotic Drug, committed as follows: 

The said defendants, in the County of New York afore¬ 
said, on or about said September 6, 1940, possessed a quan¬ 
tity of a narcotic drug, to wit, a quantity of opium of an 
amount to the Grand Jury aforesaid unknown. 

THOMAS E. DEWEY 
District Attorney 

• **#***•*# 

8 I, F. Howard Barrett, Clerk of the Court of Gen¬ 

eral Sessions of the County of New York, held in and 
for the County of New York, do hereby certify that the an¬ 
nexed is a copy of an indictment charging Lee Sing alias 
Pink Cheeks with the crimes of Feloniously Selling a Nar¬ 
cotic Drug and Unlawfully Posessing a Narcotic Drug, and 
bench warrant issued thereon, now on file in the Clerk’s 
Office, and that the same have been compared by me with the 
originals and are correct transcripts therefrom and of the 
whole of such originals. 

Given under my hand and attested by the seal of the said 
Court this 6th day of March in the year of our Lord one 
thousand nine hundred and forty-one. 

(Seal) F. HOWARD BARRETT 
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15 United States of America 

State of New York 

Affidavit as to Flight, etc. 

In the Matter of Lee Sing Alias Pink Cheeks Alias Lee 
Wong Sing A Fugitive From the Justice of the State 
of New York 

County of New York 

Borough of Manhattan 
of the City of New York s$: 

John F. Cottone, being duly sworn, deposes and says: 

I am the principal complaining witness against the above 
named fugitive, who is charged with the crimes of Feloni¬ 
ously Selling a Narcotic Drug and Unlawfully Possessing a 
Narcotic Drug, in having on August 31, 1940, at the Bor¬ 
ough of Manhattan of the City of New York, feloniously 
sold a narcotic drug and unlawfully possessed a narcotic 
drug, and in having committed the same crimes in the said 
Borough of Manhattan of the City of New York, on Sep¬ 
tember 5, 1940 and September 6, 1940. 

The said fugitive was actually in the said borough, couni;v 
and state on each of the days of the commission of the said 
crimes, and was seen there on each of the said days by me 
in the act of committing said crimes. 

After the commission of the said crimes, for the purpose 
of avoiding prosecution for the said crimes, the said fugi¬ 
tive fled from the justice of this state; and he is now in the 
City of Washington, in the District of Columbia, a 

16 fugitive from justice, as I have reason to believe, for 
the following reasons, to wit: I personally arresteld 

the said fugitive on the streets of said City of Washington, 
in said District of Columbia, on February 28,1941, and gave 
him into the custody of the Washington D. C. Police Depart¬ 
ment. He was, thereafter in my presence, arraigned in a 
United States Court and admitted to bail in the sum of 
$2000 pending the action of the Executive of this state ijn 
the institution of proceedings for his extradition 


6 


This application is made in good faith, for the sole pur¬ 
pose of punishing the accused, and it is not intended or de¬ 
sired to use the prosecution or to obtain the requisition for 
the purpose of collecting a debt or for any private purpose 
whatever, and if the requisition be issued the prosecution 
shall not be used directly or indirectly for any of said pur¬ 
poses. 

The said fugitive is about thirty-six years of age, is by 
occupation a professional dope peddler, and at the time of 
the commission of the crimes charged herein, was a resi¬ 
dent of this state, his home being at #37 Mott Street, Bor¬ 
ough of Manhattan, City and County of New York, where 
he has lived for about a year, as I am informed and verily 
believe. 

On September 25,1940, an indictment was returned by the 
Grand Jury of the County of New York, accusing the fugi¬ 
tive of the crimes mentioned above. Each of the said 
crimes was committed in your deponent’s presence and at 
the time and place indicated herein. While acting in con¬ 
cert with the other men also arrested, the fugitive deliv¬ 
ered and sold to one or more persons a quantity of a nar¬ 
cotic drug commonly known as opium. 

17 The reason why the fugitive was not arrested at 
the time of the commission of the crimes charged 
herein, is that while your deponent and his brother officers 
were engaged in arresting his accomplices, the fugitive 
made good his escape. 

JOHN F. COTTONE 

Sworn to before me this 6th day of March, 1941. 

Walter a. McDermott 

Notary Public 

New York County Clerk’s No. 113 
New York County Register’s No. 1 Mc92 
Commission Expires March 30, 1941 

No. 526 
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State of New York, 

County of New York , ss 

I, Archibald R. Watson Clerk of the County of New Yor 
and also Clerk of the Supreme Court for the said Count 
the same being a Court of Record, having a seal, Do Hereby 
Certify, That Walter A. McDermott whose name is sub¬ 
scribed to the deposition or certificate of the proof or ac¬ 
knowledgment of the annexed instrument, and thereon 
written, was, at the time of taking such-deposition, or proof 
and acknowledgment, a Notary Public in and for such 
County, duly commissioned and sworn, and authorized by 
the laws of said State, to take depositions and to administer 
oaths to be used in any Court of said State and for general 
purposes; and also to take acknowledgment and proofs of 
deeds, of conveyances for land, tenements or hereditaments 
in said State of New York. And further, that I am well ac¬ 
quainted with the handwriting of such Notary Public, and 
verily believe that the signature to said deposition or cer¬ 
tificate of proof or acknowledgment is genuine. 

In Testimony Whereof, I have hereunto set my hand and 
affixed the seal of the said Court and County the 24 day of 
Mar 1941 

ARCHIBALD R. WATSON 
(Seal) Clerk. 

«•**#••*#* 

24 Findings of Fact and Conclusions of Law 

Findings of Fact 

I find that: 

1. The petitioner herein, Lee Wong Sing, was on Septem¬ 
ber 25, 1940, indicted by the Grand Jury of the County of 
New York, for the crime of selling and possessing narcotic 
drugs on August 31, 1940, September 5, 1940, and Septem¬ 
ber 6, 1940, in the City of New York, County of New York. 

2. The petitioner was in the City of New York, County jof 
New York, on August 31,1940, September 5,1940, and Sep¬ 
tember 6,1940. 
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3. The petitioner is the identical person named in the in¬ 
dictment found by the Grand Jury of the County of New 
York on September 25,1940. 

4. The petitioner thereafter fled the jurisdiction of the 
State of New York and was arrested in the City of Wash¬ 
ington, District of Columbia. 

5. On April 1, 1941, after extradition hearing by Chief 
Justice Alfred A. Wheat of this Court, petitioner was or¬ 
dered surrendered to John F. Cottone, agent of the State 
of New York. 

6. The indictment and other papers in the Requisition 
were certified by the Governor of the State of New York 
to be authentic and to be duly authenticated. 

25 Conclusions of Law 

I conclude as a matter of law: 

1. Petitioner is a fugitive from justice of the State of 
New York. 

2. The Requisition papers are in proper form. 

3. The Governor’s certificate authenticating the Requisi¬ 
tion papers and the indictment contained therein satisfy 
requirements of Sec. 662 of Tit. 18, U. S. C., pertaining to 
extradition proceedings. 

4. Sec. 687 of Tit. 28, IT. S. C., providing for the exem¬ 
plification of legislative and judicial records, has no appli¬ 
cation to extradition proceedings. 

5. The constitutional rights of petitioner have not been 
violated. 

6. The petition should be dismissed, the writ discharged, 
and the petitioner remanded to the custody of the respon¬ 
dent. 

By the Court: 

F DICKINSON LETTS 
Justice 

Approved: 


Attorney for Petitioner 
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Service of copy of foregoing proposed findings of fact 
and conclusions of law acknowledged this 1st day of Mp,y, 
1941 

WILLIAM H COLLINS 
Attorney for Petitioners 


II. 


EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANT. 


27 


Narrative Statement. 


Be it remembered that the above entitled cause came on 
for trial before Mr. Justice Letts on the 25th day of Ap^il, 
1941. The petitioner was represented by William H. Cfol- 
lins, Esq., and the respondent by John Mitchell, Esq., As¬ 
sistant United States Attorney in and for the District of 
Columbia. 

WHEREUPON, counsel for the petitioner first urged 
to the Court that in an extradition hearing previously had 
before the Honorable, Chief Justice Alfred A. Wheat that 
error had been committed by the said Honorable Chief Jus¬ 
tice in that he had ordered the petitioner turned over to :he 
agents of the State of New York on requisition papers from 
the said State of New York that were insufficient in law 
in that the indictment contained therein was not authen¬ 
ticated in proper form as required by Sec. 687, Title 28 
of the United States Code of Laws, i. e., the said indictment 
was merely certified to by the Clerk of the Court with no 
authentication by a Judge of said Court confirming the fact 
that the said clerk was in fact a clerk of the Court wherein 
the indictment was alleged to be filed; and 

THEREUPON, to further maintain the allegations con¬ 
tained in the petition it was pointed out that at the extra¬ 
dition hearing before the Honorable Chief Justice profiler 
was made on behalf of the petitioner to show that he vfas 
not a fugitive from the State of New York in that he 4 as 
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not in the State of New York at the time of the alleged 
happenings that are made the basis of the indict- 
28 ment contained in the requisition papers and at which 
times the agent from the State of New York had tes¬ 
tified that the petitioner was in the State of New York and 
that the Honorable Chief Justice had indicated that re¬ 
gardless of what testimony was offered by the petitioner on 
this subject matter he would still take the word of the agent 
of the State of New York; that thereupon the Assistant 
United States Attorney, representing the respondent, sug¬ 
gested to the Court that testimony be taken de novo on the 
subject matter of fugitivity; and 

THEREUPON, the petitioner in this cause testified that 
on the dates concerned namely August 31, September 5 and 
6, 1940, he was in the District of Columbia and not at 37 
Mott Street, New York, N. Y., and that moreover, he had 
been back to the City of New York for an extended period 
of time after the above dates finally coming to Washing; 
ton, D. C., in March, 194$, for permanent residence; and 

THEREUPON, Sam Hoy Lee testified that he was a resi¬ 
dent of the District of Columbia, and that on or about the 
15th day of August, 1940, he had gone to New York, N. Y., 
and remained there until August 25, 1940; that while there 
he met the petitioner and certain discussions were had with 
reference to the purchase of a laundry here in Washing¬ 
ton and that he and the petitioner left New York and came 
to Washington, D. C., on August 25, 1940, and that the 
petitioner to the knowledge of the witness remained in 
Washington, D. C., for nearly 3 weeks returning to New 
York City; that the petitioner left Washington, D. C., to 
return to New York City because he had been unsuccess¬ 
ful in negotiating the purchase of the laundry and that he 
did not see the petitioner again in Washington until some¬ 
time in March, 1941; and 

WHEREUPON, on behalf of the respondent the witness, 
John F. Cottone, a detective of the New York City Police 
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Department testified that on August 31, September 

29 5 and 6,1940, he saw the petitioner in front of prem¬ 
ises 37 Mott Street, New York City and that he ob¬ 
served him and others in alleged violations of the law that 
are the basis of the indictment contained in the requisition 
papers; and on cross-examination the said witness testified 
although arrest of certain other individuals was accom¬ 
plished on the last date that no effort was made to arrest 
the petitioner because of a desire to complete the investiga¬ 
tion; that thereupon the witness’s attention was directed 
to his affidavit contained in the requisition papers in 
which he had sworn that the petitioner had made his .escapg 
in and while he, the witness, and other officers vrere mating 
the arrest of certain others at the scene; that he did not see 
any inconsistency between his present testimony and the 
statement contained in the affidavit; and 

WHEREUPON, the witness, George F. Zegers, on behalf 
of the respondent testified that he was with Detective Cot- 
tone on August 31, September 5 £nd 6,1940, and saw the pe- 
tioner in front of premises 37 Mott Street, New York City. 

WHEREUPON, Mr. Justice Letts after argument on be¬ 
half of the petitioner and the respondent announced that 
he desired to take the matter under advisement as to both 
the law and the facts and that he would announce his deci¬ 
sion therein on April 28,1941 at 1:30 P. M.; that on, to wit, 
April 28,1941, said Mr. Justice Letts orally announced that 
he would deny the prayers of the amended petition and 
ordered the petitioner into the custody of the agents of the 
State of New York, to which oral announcement exception 
was duly noted in behalf of the petitioner. 

WHEREUPON, on behalf of the petitioner an announce¬ 
ment was made of an intention to appeal to the Un ted 
States Court of Appeals for the District of Columbia ^nd 
counsel for the respondent consenting thereto bail iwas 
fixed in the amount of $2000.00; that thereupon oifder 

30 was signed by the Court discharging the Wrii of 
Habeas Corpus and findings of fact and conclusions 
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of law were signed by the Court, exception being duly noted 
on behalf of the petitioner. 

Approved: 

EDWARD M. CURRAN 
United States Attorney 

JOHN H. MITCHELL 
Assistant United States Attorney 

WILLIAM H. COLLINS 
Shoreham Building 
Washington, D. C. 

Attorney for Appellant 

32 Assignments of Error 

Comes now the appellant and for assignment of error on 
appeal states that the Court below erred as follows: 

1. That the Court erred in holding that the requisition 
papers with the indictment therein contained certified to 
only by the Clerk of the Court was sufficient in law. 

2. That the Court erred in finding that the petitioner 
was a fugitive from the State of New York. 

3. That the Court erred in finding as of fact that the 
petitioner was indicted on September 25,1940 by the Grand 
Jury of the County of the State of New York. 

4. That the Court erred in finding as of fact that the 
petitioner was in the City of New York, County of New 
York, on August 31, September 5 and 6, 1940. 

5. That the Court erred in finding as of fact that the peti¬ 
tioner is the identical person named in the indictment. 

6. That the Court erred in its findings of fact that the 
petitioner fled the jurisdiction of the State of New York 
after indictment. 

7. That the Court erred in finding as of fact that the 
requisition certified to by the Governor of the State of New 
York was duly authenticated. 
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8. That the Court erred in concluding as a matter of lqw 
that the petitioner was a fugitive from justice from 
33 the State of New York. 

9. That the Court erred in concluding as a matter 
of law that the requisition papers were in proper form. 

10. That the Court erred in concluding as a matter ^>f 
law that the Governor’s certificate authenticating the requi¬ 
sition papers and the indictment contained therein satis¬ 
fied the requirements of Sec. 662 of Title 18, of the United 
States Code. 

11. That the Court erred in concluding as a matter of 
law that Sec. 687, Title 28, United States Code is not ap¬ 
plicable to extradition proceedings. 

12. That the Court erred in concluding as a matter of law 
that the constitutional rights of the petitioner had not bebn 
violated. 

13. That the Court erred in concluding as a matter of 
law that the petition for Writ of Habeas Corpus be dis¬ 
missed, the Writ discharged and petitioner remanded to 
the custody of the respondent. 

WILLIAM H. COLLINS 
Shoreham Building 
Washington, D. C. 

Attorney for Appellant 
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In the United States Court of Appeals for the 
District of Columbia 

Special Calendar 


No. 7947 

Lee Won Sing, appellant 


v. 


John F. Cottone, Agent of the State of New York, appeliLee 


APPEAL FROM THE DISTRICT COURT OF TIIE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


THE ISSUES INVOLVED 

As stated by the appellant in his brief, the thirteen assign¬ 
ments of error in this case resolve themselves into but two ques¬ 
tions, namely: 

1. Whether an indictment contained in the requisition papers 
of the governor of a demanding state, charging the alleged fugi¬ 
tive "with a crime, must be authenticated in the manner pre¬ 
scribed by Section 905 of the Revised Statutes of the United 
States, 28 U. S. C., § 687. 

2. Whether the evidence in the present case established or 
failed to establish that the appellant was a fugitive from justice. 

SUMMARY OF ARGUMENT 

I. It is the contention of the appellee that the requisition 
papers in an extradition proceeding need not be exemplified or 

(i) 
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authenticated pursuant to the provisions of Section 905 of the 
Revised Statutes, 28 U. S. C., § 687. The procedure governing 
extradition is prescribed in Section 5278 of the Revised Statutes, 
18 U. S. C., § 662, which provides merely that the governor of 
the demanding state shall certify that the copy of the indict¬ 
ment by which the accused is charged with crime is authentic. 
The governor being the only person to authenticate extradition 
documents, the conclusion necessarily follows that the provi¬ 
sions of Section 905 are inapplicable. Furthermore, this is sub¬ 
stantiated by the language of that section itself, which merely 
fixes a procedure for proof in a judicial proceeding of court rec¬ 
ords. It does not provide a method of proving judicial records 
in executive proceedings, such as an extradition hearing. The 
authorities cited by the appellant in support of his contention 
that Section 905 governs extradition matters are not in point, 
the principles therein announced not being in conflict with the 
ruling of the District Court in the present case. 

II. In answer to the appellant’s second contention, that there 
is in the present case a failure of proof with respect to his fugi- 
tivity from the State of New York, it is sufficient to note that 
there is in the record testimony of two witnesses to the effect 
that the appellant was in New York on August 31, September 
5, and September 6,1940, the dates upon which he is alleged to 
have committed the crimes charged. Although the evidence 
produced on behalf of the appellant tends to show that he was 
not in New York on those dates, that evidence merely created 
a question to be resolved by the trial court. It is well estab¬ 
lished by numerous judicial authorities that, in a habeas corpus 
proceeding to review a warrant issued by the chief executive of 
the asylum state, the accused does not sustain the burden im¬ 
posed upon him of showing that he is not a fugitive, unless he 
establishes beyond a reasonable doubt that he was outside of 
that jurisdiction when the offense was committed and, conse¬ 
quently, could not be a fugitive. The person arrested under a 
governor’s warrant is not entitled to release where there is 
merely contradictory evidence on the subject of presence in or 
absence from the demanding state at the time of the commission 
of the offense charged. The evidence in the present case being 
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in conflict, the court properly resolved the question of fijgi- 
tivity in favor of the appellee. That one of the witnesses njay 
have made a statement at the hearing in the court below which 
was perhaps inconsistent with a statement made previously 
cannot be made the basis for appellant’s discharge. 

ARGUMENT 

I 


For purposes of extradition, an indictment contained in ihe 
requisition papers need be authenticated only by the gover¬ 
nor of the demanding state, without compliance with ^he 
provisions of Section 805 of the Revised Statutes 


The requisition papers in the present case, which were for¬ 
warded by the Governor of the State of New York to the Chief 
Justice of the District Court of the United States for the Dis¬ 
trict of Columbia, contained a copy of an indictment charging 
the appellant with violations of the narcotic laws of that State. 
The indictment was certified by the Governor to be authentic; 
and, although there was, in addition, a certification by the cl6rk 
of the New York court that the indictment was a true copy, 
there was no compliance with the provisions of Section 905 of 
the Revised Statutes, 28 U. S. C., § 687. It is the contention 
of the appellee that such compliance, in a case of this charac¬ 
ter, is not required, authentication by the Governor alone fee¬ 
ing proper and sufficient to sustain a warrant of removal. 

The procedure governing extradition is clearly prescribed 
in Section 5278 of the Revised Statutes. IS U. S. C., § 662, 
which provides, in part, that the executive authority of the 
demanding state must forward to the asylum state “a copy of 
an indictment found or an affidavit made before a magistrate 
of any State or Territory charging the person demanded with 
having committed treason, felony, or other crime, certified jis 
authentic by the Governor or chief magistrate of the State or 
Territory from whence the person so charged has fled.” The 
Supreme Court of the United States, in the leading case of 
Ex parte Reggel, 114 U. S. 642, 55 S. Ct. 1148, 29 L. ed. 250, 
has held, in interpreting the provisions of this section, that a 
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correlative duty rests upon the executive authority of the 
asylum state, which in this case is the District of Columbia, 
to order the extradition of the person requested when it ap¬ 
pears: First, that the demand by the Governor of the demand¬ 
ing state is accompanied by a copy of an indictment or affi¬ 
davit made before.a magistrate in which the alleged fugitive 
is charged with crime, and certified as authentic by the Gov¬ 
ernor; and, second, that the person demanded is a fugitive 
from justice. See Roberts v. Reilly, 116 U. S. SO. 6 S. Ct. 291, 
29 L. ed. 544; Pierce v. Creecy, 210 U. S. 387, 401, 2S S. Ct. 
714, 52 L. ed. 1113; Marbles v. Creecy, 215 U. S. 63, 67, 30 
S. Ct. 32, 54 L. ed. 92. 

No other requisites are fixed by Section 527S. The conclu¬ 
sion necessarily resulting from the Supreme Court cases cited 
above, is that the demanding governor is the only proper official 
to determine the authenticity of papers contained in an applica¬ 
tion for requisition. This has been the generally accepted view, 
as is evidenced by the following cases: 

State ex rel. Treseder v. Remann, 4 P. (2d) 866, 165 
Wash. 92. 

Kurtz v. Florida, 22 Fla. 36. 

Kingsbury’s Case, 106 Mass. 223. 

In the Matter of Manchester, 5 Cal. 237, 239. 

As was said in Collins v. Traeger, 27 F. (2d) S42, 845 (C. C. A. 
9), in this respect, “the federal statutes require only that the 
affidavit or complaint be authenticated by the governor of 
the demanding state, and it is not for us to inquire upon what 
information he may have acted.” See, to the same effect, 
Chung Kin Toiv v. Flynn, 218 Fed. 64 (C. C. A. 1); Tiberg 
v. Warren, 192 Fed. 458, 464 (C. C. A. 9). 

The governor being the only person to properly authenti¬ 
cate extradition documents, it follows that the provisions of 
Section 905 of the Revised Statutes, the text of which is set out 
in the margin, 1 can have no application. 

People ex rel. Buxton v. Jeremiah, 4 N. E. (2d) 373. 
375, 364 Ill. 274. 


1 The acts of the legislature of any State or Territory, or of any country 
subject to the jurisdiction of the United States, shall be authenticated 
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State v. Currie, 2 Ala. App. 251, 56 S. 736. 

Albright v. Clinger, 234 S. W. 57, 290 Mo. S3. 

People ex rel. McCline v. Meyering, 190 N. E. 261, 
356 Ill. 210. 

22 Am. Jur., “Extradition,” §§ 40, 41. 

Moreover, the language of Section 905 itself conclusively es¬ 
tablishes its inapplicability to extradition proceedings. The 
clear and unambiguous import thereof is that authentication 
of the records of the courts of the several states in the manner 
therein outlined is required only for the purpose of proving 
or admitting such records in evidence in a judicial proceed¬ 
ing. No other interpretation of the language is possible. The 
statute was intended to and does prescribe only the mode 
of judicial proof of the acts, records, and proceedings of the 
courts of the several states, and the effect of such evidence, 
when admitted. Thompson v. Thompson, 226 U. S. 551, 33 
S. Ct. 129, 57 L. ed. 347; Mills v. Duryee, 7 Cranch 4S1, 3 L. 
ed. 411. The method of proving judicial records in legisla¬ 
tive and executive proceedings is not prescribed by the stat¬ 
ute. Extradition proceedings fall within the latter classifi¬ 
cation. 

The provisions of Section 5278 of the Revised Statutes, gov¬ 
erning extradition, have been made applicable to the District 
of Columbia by the Act of March 3, 1901, D. C. Code (1929), 
Title 6, § 377. By that Act there is imposed upon the Chief 
Justice of the District Court of the United States for the 
District of Columbia the same duties which are imposed upon 
and exercised by the governor of a state in matters of ex tra¬ 
dition. Such duties are executive and not judicial in char¬ 
acter. Thus, in Reed v. Colpoys, 69 App. D. C. 163, 99 F. 

by having the seals of such State, Territory, or country affixed thereto. 
The records and judicial proceedings of the courts of any State or T?rri- 
tory, or of any such country, shall be proved or admitted in any other 
court within the United States, by the attestation of the clerk, and the 
seal of the court annexed, if there be a seal, together with a certificate of 
the judge, chief jusrice, or presiding magistrate, that the said attestation 
is in due form. And the said records and judicial proceedings, so authenti¬ 
cated, shall have such faith and credit given to them in every court within 
the United States as they have by law or usage in the courts of the Sftutc 
from which they are taken. 
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(2d) 396, cert, denied, 305 U. S. 598. this Court, in holding 
that the judicial doctrine of res adjudicata has no applica¬ 
tion to extradition proceedings, stated that it was apparent, 
from the statutes above cited, that the Chief Justice of the 
District Court acts in extradition matters in an executive ca¬ 
pacity only. To the same effect, see Hill v. Dorsey, 57 App. 
D. C. 305. 22 F. (2d) 1003; and Hayes v. Palmer, 21 App. D. C. 
450, 459. Accordingly, the District Court’s action in holding 
that Section 905 of the Revised Statutes has no application to 
extradition proceedings is correct and should be sustained. 

The authorities cited by the appellant in his brief in support 
of the contrary view fail to sustain his position. The principles 
announced in those cases are not in conflict with the conten¬ 
tion advanced by the appellee, and in none was Section 905 in¬ 
volved or mentioned. Thus, in United States ex rel. McCline v. 
Meyering, 75 F. (2d) 716 (C. C. A. 7), the court discharged the 
alleged fugitive, who was being held under a governor’s warrant, 
solely on the ground that the requisition papers contained nei¬ 
ther an indictment nor an affidavit as required by law. While 
the ruling of the circuit court in this respect was contrary 
to that of the Supreme Court of Illinois made in an earlier 
case, arising out of the same extradition proceeding ( People 
ex rel. McCline v. Meyering, 190 N. E. 261, 356 Ill. 210, supra), 
that court did not disagree with the Illinois court in holding 
that the requisition papers need not be exemplified or authen¬ 
ticated under Section 905. 

In Ex parte Pfitzer, 28 Ind. 450, the requisition papers were 
held defective solely upon the ground that they did not con¬ 
tain a copy of an affidavit charging the fugitive with a crime. 
The requisition of the governor of the demanding state recited 
that “The annexed papers, duly authenticated,” showed by 
affidavit, made in a particular county of his state, that the 
fugitive stood charged with crime. The affidavit contained in 
the requisition papers, however, was made in a different 
county, and therefore was held defective and not sufficient to 
support the issuance of an extradition warrant. No question 
was raised therein with respect to authentication or exempli¬ 
fication of the papers. Likewise, in Ex parte Hart, 63 Fed. 
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249 (C. C. A. 4) and Ex parte Stanley, 109 S. W. (2d) 1053 
(Texas), also relied upon by the appellant, the requisition 
papers were held defective because they did not contain a 
valid copy of an indictment or affidavit. The inapplicability 
of these cases to the present case is manifest. 

In People ex rel. Merklen v. Enright, 217 N. Y. S. 288, 217 
App. Div. 514, the indictment contained in the requisition 
papers was held insufficient to support a warrant on the 
ground that it had not been authenticated by the governor of 
the demanding state. Obviously, there had been no compli¬ 
ance with the applicable statute, and the holding, under the 
circumstances, was correct. In the present case, however, as 
the trial court determined, the requisition papers and the 
indictment contained therein were in fact authenticated by the 
governor’s certificate (appellant’s app. p. 8). 

The case of Burgess v. State, 155 Atl. 158, 161 Md. 162, does 
not relate to extradition. There a record of conviction in the 
District of Columbia was sought to be introduced in a criminal 
trial in Maryland. The record was not certified in accordance 
with the provisions of Section 905 of the Revised Statutes, and 
therefore was held inadmissible. It is difficult to perceive the 
materiality of this case to the question herein presented; cer¬ 
tainly it cannot be said to sustain the appellant’s position. 

Not only do the cases cited by the appellant fail to support 
his contention, but diligent search by the appellee has disclosed 
no case which is in conflict with the holding of the lower cjourt 
that Section 905 does not apply to extradition proceedings. On 
the contrary, the authorities hereinbefore cited clearly support 
that holding. It is respectfully submitted, therefore, that the 
action of the Court in this respect should be sustained. 


The evidence being in conflict, the trial court properly resolved 
the question of fugitivity in appellee’s favor 

The contention is advanced on behalf of the appellant that 
there is a failure of proof with respect to his fugitivity from the 
State of New York. At the hearing in the court below,I the 
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appellant testified that he was not present in that state either 
on August 31, September 5, or September 6,1940, the dates upon 
which he is alleged to have committed the crimes for which his 
extradition is sought. Appellant’s testimony was corroborated 
and substantiated by one Sam Hoy Lee, who testified in his 
behalf (appellant’s app. p. 10). Contrary to this testimony, 
appellee testified that on the dates in question he saw the peti¬ 
tioner in the City of New York and that he observed him and 
others in alleged violations of the law which constitute the basis 
of the indictment contained in the requisition papers. In addi¬ 
tion, one George F. Zegers testified that he was present with 
the appellee on the dates in question and saw the appellant in 
New York on those occasions. 

It is well established that in a habeas corpus proceeding to 
review the action of the chief executive, the warrant for the 
removal of the alleged fugitive is presumed to be valid and 
sufficient until clearly overthrown by competent proof. Mar¬ 
bles v. Creecy, 215 U. S. 63. 30 S. Ct. 32. 54 L. ed. 92; Pettibone 
v. Nichols, 203U. S. 192,204,27 S. Ct. Ill, 57 L. ed. 148. Prima 
facie the accused is in lawful custody, and upon him rests the 
burden of overcoming this presumption. South Carolina v. 
Bailey , 289 U. S. 412,417,53 S. Ct, 667,77 L. ed. 1292. 

With respect to the question of fugitivity, which is always 
one of fact, the burden of the petitioner is not sustained where 
there is merely contradictory evidence on the subject of pres¬ 
ence in, or absence from, the demanding state. As was said by 
the Supreme Court of the United States in Munsey v. Clough, 
196 U. S. 364,374.25 S. Ct. 2S2,49 L. ed. 515: 

But the court will not discharge a defendant arrested 
under the governor’s warrant where there is merely con¬ 
tradictory evidence on the subject of presence in or ab¬ 
sence from the State, as habeas corpus is not the proper 
proceeding to try the question of alibi or any question as 
to the guilt or innocence of the accused. 

In the case of South Carolina v. Bailey, 2S9 U. S. 412. 53 
S. Ct. 667, 77 L. ed. 1292. the Court restated the applicable 
principle as follows: 
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Considering the Constitution and statute and the 
declarations of this Court, we may not properly ap¬ 
prove the discharge of the respondent unless it ap¬ 
pears from the record that he succeeded in showing 
by clear and satisfactory evidence that he was ouiside 
the limits of South Carolina at the time of the homi¬ 
cide. Stated otherwise, he should not have beer! re¬ 
leased unless it appeared beyond reasonable dfubt 
that he was without the State of South Carolina \yhen 
the alleged offense was committed and, consequently, 
could not be a fugitive from her justice. 

In Hayes v. Palmer, 21 App. D. C. 450, this Court held that 
the issuance of a warrant by the Chief Justice establishes a 
prima jacie case of actual presence in the demanding stajte at 
the time charged, and departure from that state thereafter, 
which it is incumbent upon the accused to overthrow by Mcon- 
clusive evidence.” To the same effect, see Hyatt v. New 
York, 188 U. S. 691, 711, 23 S. Ct. 456, 47 L. ed. 657; Me- 
Nichols v. Pease, 207 U. S. 100, 112, 28 S. Ct. 58, 52 L. ed. 121. 
See also, Note, 51 A. L. R. 797, 804. 

In the present case there was testimony tending to show 
that the appellant was not in New York on.the dates al¬ 
leged. However, as indicated above, there was also testi¬ 
mony tending to show that he was there on those days and 
engaged in the unlawful acts charged. From this conflict¬ 
ing evidence the District Court found that the appellant '‘was 
in the City of New York, County of New York, on August 
31, 1940, September 5, 1940, and September 6, 1940” (appel¬ 
lant’s app., p. 7). It is the duty of this Court to accept this 
finding unless clearly and manifestly wrong—in other words, 
unless the record shows beyond a reasonable doubt that the 
appellant was outside of the State of New York when thje al¬ 
leged offenses were committed. Ellison v. Splain , 49 App. 
D. C. 99, 101, 261 Fed. 247, 249. See South Carolina v. L Bai¬ 
ley, supra. As has been repeatedly held the mere existence 
of contradictory evidence in the record alone is not a sufficient 
basis for challenging the finding. 
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Appellant urges, however, that he is entitled to release be¬ 
cause the appellee, when testifying in the court below, made 
a statement with respect to his reason for not apprehending 
the appellant when he saw him in New York which, it is con¬ 
tended, was inconsistent with a statement he had theretofore 
made in an affidavit contained in the requisition papers. 
Whether or not the two statements were in fact inconsistent 
is debatable. But, in any event, the allegedly inconsistent 
statement has no possible relation to the question of whether 
the appellant was in the City of New York on either of the 
three days charged. Appellee’s testimony in that respect is 
clear and unambiguous and, although contradicted by that of 
the appellant and another, it is fully corroborated by the testi¬ 
mony of the witness Zegers, who was with appellee at the 
time. The testimony of Zegers, alone, it is submitted, is suf¬ 
ficient to create a reasonable doubt as to the appellant’s ab¬ 
sence from the State of New York and to justify, if not re¬ 
quire, the District Court’s finding, under the rule stated in 
South Carolina v. Bailey, supra. 

This is not a case for the application of the rule that all 
doubts must be resolved in favor of the accused and against 
the accuser. Ellison v. Splain, supra. It is well to bear in 
mind what this Court said in Barrett v. Bigger, 57 App. D. C. 
81,17 F. (2d) 669, cert, denied, 274 U. S. 752: 

In construing the evidence we are not to be governed 
by the technical rules as in the case of a trial for a 
crime, but to regard it liberally in favor of the de¬ 
manding state, “because in delivering up an accused 
person to the authorities of a sister state” we “are not 
sending him for trial to an alien jurisdiction, with 
laws which our standards might condemn, but are sim¬ 
ply returning him to be tried, still under the protec¬ 
tion of the federal Constitution, but in the manner 
provided by the state against the laws of which it is 
charged that he has offended.” 

In the light of the authorities cited, the finding of the trial 
court was manifestly proper and should be sustained. 
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CONCLUSION 

Appellant’s extradition to the State of New York is de¬ 
sired for the purpose of bringing him to justice for the com¬ 
mission of serious offenses against the laws of that jurisdic¬ 
tion. No valid reason has been advanced either in the court 
below or in this Court for denying such action. As the Su¬ 
preme Court of the United States observed in Appleyarty v. 
Massachusetts, 203 U. S. 222, 27 S. Ct. 122, 51 L. ed. 16^, a 
faithful, vigorous enforcement of the constitutional and statu¬ 
tory provisions relating to fugitives from justice is vital to 
the harmony and welfare of the states; and the judicial au¬ 
thorities of the several states should take care that the pro¬ 
visions of the Constitution be not so narrowly interpreted as 
to enable offenders against the laws of a state to find a per¬ 
manent asylum in the territory of another state. 

Appellant’s restraint being legal and in accordance with es¬ 
tablished procedure, it is respectfully submitted that thd or¬ 
der of the District Court, discharging the writ of habeas cor¬ 
pus and dismissing the petition upon which the writ was 
issued, be affirmed. 
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